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Qpi nion by Holtzman, Adm nistrative Trademark Judge:
An application has been filed by Leidseplein Presse B.V. to
register the followng mark for "jewelry, nanely decorative pins"

and "clothing, namely T-shirts, hats and scarves."?!

! Application Serial No. 75/077,331, filed March 22, 1996 all eging
dates of first use of January 1, 1995. The application contains a
statenent that the stippling in the drawi ng appears for shading
purposes only, and not to indicate color.
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The Trademark Senior Attorney has refused registration under
Sections 1, 2 and 45 of the Trademark Act on the ground that the
matter sought to be registered, as used on the goods, is
ornanental and does not function as a trademark to indicate the
source or origin of the goods.

Applicant has appealed fromthe refusal to register
Applicant and the Trademark Senior Attorney have filed briefs.

An oral hearing was requested, but the request was subsequently
wi t hdr awn.

Applicant argues that its "representation of a devil" design
Is not nerely ornanental but rather serves to identify a
secondary source when applied to its goods as it is associated
with the rock band ACDC and its | ead singer Angus Young.
Applicant has subnmitted a declaration by the band s account
manager, M. Mchael Kliein, and three full-text articles fromthe
NEXI S dat abase to denonstrate a rel ationship between the asserted

mar k and t he band.
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By his declaration, M. Klein states that he has been
"associated with" the band AC/DC since 1988, that the band is
"known worl dwi de," and that the band has had "gl obal al bum sal es
of over 80 mllion records and conpact discs" since its founding
in the early 1970's. According to M. Klein, since 1974? | ead
gui tari st Angus Young, when performing in concert, has worn a
prep school outfit consisting of shorts, matching jacket and
"rep" tie. M. Klein asserts that the long hair, cap with the
letter "A" and especially the outfit worn by the "devil" are al
source identifiers of M. Young, that the designation is "clearly
neant to evoke M. Young's inmage, that this imge of M. Young is
known to his fans worl dw de, and that anyone famliar with the
AC/ DC band "i mredi ately associate[s] M. Young with AC/ DC."

The NEXI S references submtted by applicant contain the
foll owi ng descriptions of the appearance and perform ng style of
M. Young:

....\Wearing his signature Eaton school boy uni form [Angus

Young] perforned....For the encore, AC/ DC perfornmed two of

their nost anticipated anthens....featuring Angus prancing

around in devil’s horns.... Telegram& Gazette (\Wrcester,

MA) Septenber 9, 1996.

And then [Angus Young will] appear under a colum of |ight

I n blazer, shorts, and schoolcap with devil’s horns.... At
t he gigs Angus’s School -boy outfit attracted wld
appl ause.... The Herald (d asgow) May 31, 1996.

2 The basis for M. Kl ein s know edge of the band’s and M. Young’s
activities prior to his association with the band in 1988 is uncl ear
and unexpl ained in the declaration
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...AC/ DC s Angus Young still fidgets his way round the stage

i ke a hal f-crazed school boy in disgrace....Standi ng outside

the band’ s dressing room the MIV | unkheads demanded, " Open

up and give us sone chicks,” only to be greeted by a cartoon

Angus dressed as a devil. Pittsburgh Post-Gazette, March

26, 1996.

The Tradermark Senior Attorney maintains that the matter
sought to be registered is only used in an ornanental fashion.
The designation is described by the Senior Attorney as being
"merely enbl azoned" on the front of the T-shirts and hats "where
ornanentation typically resides,” as a pattern conprising "a
maj or part of the area" of the scarves, and for the jewelry, "it
conprises virtually the entire goods."” The Senior Attorney
argues that the evidence submtted by applicant to denonstrate
secondary source is insufficient.® It is the Senior Attorney’s
position that although M. Young nay be known for wearing "a

particular outfit,” there is no indication "who M. Young is"

ot her than a nenber of the band and there is nothing to show this
attire "has been adopted as sone formof intellectual property of
the applicant.”™ The Senior Attorney further argues that since no
phot ographs of M. Young have ever been submtted, despite the
assertion that he has been wearing the clained outfit since 1974,

there is no way to find that the attire as shown in the proposed

mark bears any simlarities to M. Young s apparel "beyond the

® For an explanation of the concept of secondary source, see TMEP
§ 1202.04(c).
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very generalized descriptions provided." The Senior Attorney
contends that despite the absence of any photographi c evidence,
it is apparent that the proposed nark is not intended to be a
life-1ike depiction of a particular person.*

It is well settled that matter which serves as part of the
aest hetic ornanentation of goods, such as T-shirts, may
neverthel ess be registered as a trademark for such goods if it
al so serves a source-indicating function. Inre Dmtri’s Inc.,
9 USPQ2d 1666 (TTAB 1988). Onanental matter nmay additionally
serve a source-indicating function if, for exanple, it is
distinctive for any other goods or services, such that the
distinctiveness carries over to use on collateral products such
as clothing. See In re Pro-Line Corp., 28 USPQd 1141 (TTAB
1993) and In re Paranount Pictures Corporation, 213 USPQ 1111
(TTAB 1982).

The specinens in this case consist of photographs of each of
the identified goods. Copies of the photographs show ng the
designation as it appears on applicant’s T-shirts, scarves and

decorative pins are reproduced bel ow.

* The Senior Attorney also argues for the first tine in his brief that
appl i cant has not shown "that anything M. Young has done functions as
the acts of applicant." Any possible questions concerning the

rel ati onship between applicant, Angus Young and the band, AC/ DC, and
any ownership issues relating thereto were never raised by the Senior
Attorney during the prosecution of the application and are therefore
consi dered to be wai ved.
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The Seni or Attorney has accurately described the manner in
whi ch the asserted mark is displayed on the specinens. However,
nerely because the designation "is enbl azoned" across the front
of the goods, as it appears on the T-shirt in this case, or
"conprises virtually the entire goods,"” as it does on the jewelry
in this case, does not nean that the matter does not function as
a mark. The question is whether the designation, as used,
perfornms the function of a trademark by signifying to rel evant
purchasers that the goods come froma particular entity.®> See,
for exanple, In re Paranount Pictures Corporation, supra and In
re Expo, 189 USPQ 48 (TTAB 1975).

The rel evant purchasers of the goods in this case are apt to

i nclude those famliar with the band, AC/ DC, and we believe that

® Ajewelry design is registrable if the design is the trademark. See
In re Penthouse International Ltd., 565 F.2d 679, 195 USPQ 698 ( CCPA
1977). Mbreover, the capacity of a designation to indicate originis
not | ost nmerely because the mark is repeated in an eye-catching pattern
or even if it covers the entire surface of the goods. |In re Paranount
Pi ctures Corporation, 213 USPQ 1111 (TTAB 1982) citing Vuitton et Fils,
S.A v. J. Young Enterprises, Inc., 644 F.2d 769, 212 USPQ 85 (9'" Gir.
1981).
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such persons woul d perceive the matter sought to be registered as
a trademark.®

M. Klein, in his declaration, has established (and i ndeed
there is no dispute) that AC/DC is the nane of a well-known rock
band. It is also clear fromthe declaration that Angus Young has
been performng with the band as its |ead singer for many years.
The uncontroverted evidence further denonstrates that M. Young,
when perform ng on stage, wears a "signature" prep school outfit,
consisting at least in part of shorts, blazer and a "school boy"
cap. In addition, M. Young has been described as wearing a
"school cap" sporting "devils horns” during at |east one of his
stage performances. W find that the evidence, as a whol e,
establishes that the relevant public would cl osely associate the
i mage depicted in the application with M. Young’s actua
perf ormances or appearances on stage.’ Thus, it could be argued
that M. Young' s distinctive stage dress functions as a mark for
entertai nment services. As such, the distinctiveness carries

over to use of the sinulation of this appearance by applicant on

® 1t is inmterial whether the actual identity of the source is known.
See In re Paranount, supra and Johnson & Johnson v. E. I. du Pont de
Nenours and Conpany, |ncorporated, 181 USPQ 790 (TTAB 1974).

" Wiile we note that one of the NEXIS articles is froma foreign
publication, we believe that the article is of sone probative value in
establishing that M. Young seens to consistently convey a particul ar
i mage on stage.
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coll ateral products, including T-shirts, scarves and decorative
pins.®

It is not clear why applicant failed to submt a photograph
of M. Young perform ng on stage. And obviously, the character
sought to be registered is not intended to be a realistic
depiction of M. Young or, for that matter, any human bei ng.
Neverthel ess, the witten description of M. Young' s inmage
provided by M. Klein together with the characterizations of M.
Young in the NEXIS articles submtted by applicant are sufficient
to denonstrate that the character is designed to conjure a
stylized i nage of M. Young, and that an association or a
connection between M. Young and this characterization of M.
Young woul d be drawn by the rel evant public.

In view of the foregoing, we find that the design sought to
be registered functions as a trademark for applicant’s goods.

Decision: The refusal to register is reversed.

R L. Sims

P. T. Hairston

T. E. Holtzman

Adm ni strative Trademark
Judges, Trademark Tri al
and Appeal Board

8 The nature of the character sought to be registered and its manner of
use by applicant is not unlike that of a sports team mascot and the way
in which the rendering of that nascot is applied to pronotiona

nmer chandi se such as T-shirts, caps and jackets.
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